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Stop Press!

1.

The Government has today (20.5.20) finally published its Corporate Insolvency and Governance
Bill (“the CI&GB 2020"), which is now before Parliament. This is almost exactly 4 weeks after
the Business Secretary first announced (on 23.4.20) the Government’s intention to table new
legislation — supposedly within days thereof — restricting the use of statutory demands and
winding up petitions by commercial landlords in order to “protect the UK high street from
aggressive rent collection and closure” in the context of the Covid-19 pandemic.

Any reasonable person listening to the Business Secretary’s statement and reading the
Government’s press release issued on 23.4.20 would have assumed that those restrictions were
to apply specifically in the commercial landlord and tenant context. Indeed, Snowden J. in Re
St Benedict’s Land Trust Limited, Re Shorts Gardens LLP[2020] EWHC 1001 (Ch) said:

“83. ...it seems overwhelmingly likely that the proposed legislation will be limited to
companies in certain identified sectors of economic activity, and to relate to statutory
demands and petitions based upon claims by landlords for arrears of rent. Although
the press statement does contain phrases that might, if taken out of context, suggest
a wider prohibition, when those phrases are read in the broader context of the
announcement as a whole, I anticipate that the prohibitions are not intended to extend
to entities such as SBLT and Shorts Gardens, neither of which is a tenant /in the retail
or hospitality industry, or to petitions which are not based upon arrears of rent, but
are based upon outstanding court orders and longstanding arrears of NNDR owing
under liability orders to local authorities.”

However, the CI&GB 2020 goes much further than this, and proposes to bring onto the statute
book new restrictions that will bind a// creditors, not just landlords. Assuming the Bill is enacted
in this form, the restrictions will have retrospective effect and they will even cause a number
of winding up orders which have already been made by the courts (in the period since 27.4.20)
to becoming suddenly void, leading to certain companies in liquidation being be restored to
their pre-petition state, in cases where the restrictions would otherwise have prevented their
winding up had they been in force at the time.

In an annex to this text, I have highlighted some of the key parts of the Bill dealing with these
proposed Covid-19 related restrictions on statutory demands and petitions, which appear in
Schedule 10. I have also added some text in square brackets to assist the reader, which do not
form part of the Bill.

Key points to note are as follows:



The restrictions will apply to all creditors, not just to landlords of commercial tenants.

They are temporary in nature and will affect statutory demands served between 1.3.20 and
30.6.20 (or, if later, 1 month post commencement of this new law) and petitions presented
between 27.4.20 and 30.6.20 (or, if later, 1 month post commencement of this new law).

They will apply even if the court has already made a winding up order determining a petition
presented between 27.4.20 and the commencement of this new law.

They apply in the corporate not personal insolvency context.

A creditor may not present a winding up petition against a debtor company, in reliance on a
statutory demand which it served on the company in the period from 1.3.20 to 30.6.20 (or
more specifically in the first period mentioned in b. above): see para. 1 of Schedule 10. A
statutory demand served within that period can never be relied upon as the grounds of the
petition, even if the creditor waits until after 30.6.20 to present its petition. Nor does this
particular restriction require any enquiry to be made as to whether the debtor company is
insolvent on account of Covid-19.

Separately, a creditor may not present a winding up petition against a debtor company in the
period from 27.4.20 to 30.6.20 (or more specifically in the second period of time noted in b.
above) on the ground that it is unable to pay its debts (whether by reference to a statutory
demand, or unsatisfied execution of a judgment, or by proof of the company’s cash flow or
balance sheet insolvency or otherwise) wnless that creditor “has reasonable grounds for
believing that (a) coronavirus has not had a financial effect on the company, or (b) the facts
by reference to which the relevant ground applies would have arisen even if coronavirus had
not had a financial effect on the company” (in the case of a statutory demand or unsatisfied
execution): see para. 2(1) and (2) of Schedule 10.

Where the creditor is not relying on a statutory demand or unsatisfied execution but on other
proof of the company’s cash-flow or balance sheet insolvency, the words quoted in f. above
are that: the creditor “has reasonable grounds for believing that—

(a) coronavirus has not had a financial effect on the company, or (b) the relevant ground would
apply even if coronavirus had not had a financial effect on the company”: see para. 2(3) and
(4) of Schedule 10.

Coronavirus will be taken to have a “financial effect” on a company "“if (and only if) the
company’s financial position worsens in consequence of, or for reasons relating to,
coronavirus”: see para. 21(3) of Schedule 10.

Any winding up petition presented after these new restrictions come into force and before the
end of the period mentioned in b. above (i.e. before midnight on 30.6.20 or 1 month after the
coming into force of these restrictions), must contain a statement that the petitioning creditor
considers that the ‘unless’ condition noted in f. or g. above is met: see para. 19(3) of Schedule
10. Such a petition must not be advertised (i.e. notice should not be given of it) “until such
time as the court has made a determination in relation to the question of whether it is likely
that the court will be able to make an order” winding it up, in light of the new restrictions: see
para. 19(2) of Schedule 10.

Where a creditor has already got a winding up petition on foot, which was presented on or
after 27.4.20 (but before the restrictions noted at f. and g. above have come into force), the
court will have power to make “such order as it thinks appropriate to restore the position to
what it would have been if the petition had not been presented” (e.g. to dismiss it with costs)
if the creditor presented without having reasonable grounds for the belief as noted above: see
para. 4 of Schedule 10.

Where a creditor does have “reasonable grounds for believing” the matters noted above, and
proceeds to present a petition in the period noted at b. above, and the company is deemed
unable to pay its debts, but “it appears to the court that coronavirus had a financial effect on
the company before the presentation of the petition”, the court’s power to make a compulsory



winding up order is limited. It may do so “only if the court is satisfied that the facts by reference
to which that ground applies would have arisen even if coronavirus had not had a financial
effect on the company”: see para. 5 of Schedule 10.

I.  Where a winding up order has already been made by the time these new restrictions come into
force, and where it was made on or after 27.4.20, and where no such order would have been
made if the restrictions had been in force at that time, then the winding up order will be
retrospectively deemed void and the court may give directions to the O.R. or to the Liquidator
“for the purpose of restoring the company...to the position it was in immediately before the
petition was presented”.

m. Where a creditor presents a winding up petition in the period mentioned in b. above and the
court in due course makes a winding up order as permitted under the terms of the new
restrictions, numerous other amendments are made in terms of the consequences of the
winding up order, including to things such as the date of commencement of the winding up
(which will be the date of the order not the date of the petition) and the look-back dates for
the purposes of the transactional avoidance provisions: see paras. 8-18 of Schedule 10. The
change in the deemed date of commencement of the winding up will mean that, in relation to
any such petitions, the company will not need to apply for a validation order under section 127
of the Insolvency Act 1986 in relation to any dispositions of its property (whether in the ordinary
course of its business or not) that take place from the date when the petition was presented.

6. The CI&GB 2020 also sets out the text of the proposed new (preliminary/ restructuring)
moratorium. I will comment on those aspects of the Bill in a separate note.
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8 Winding-up petitions: Great Britain
Schedule 10 contains temporary provision in relation to winding-up petitions in Great Britain.

SCHEDULE 10
WINDING-UP PETITIONS: GREAT BRITAIN

PART 1
PROHIBITION OF PETITIONS ON BASIS OF STATUTORY DEMANDS

1 (1) No petition for the winding up of a registered company may be presented under section 124 of
the 1986 Act on or after 27 April 2020 on the ground specified in paragraph (a) of section 123(1) of
that Act [company’s deemed inability to pay its debts by virtue of a statutory demand], where the
demand referred to in that paragraph was served during the relevant period [1.3.20 to 30.6.20 or if
later, 1 month post commencement of this new law].

(2) No petition for the winding up of an unregistered company may be presented under section 124 of
the 1986 Act on the ground set out in section 222 of that Act, where the demand referred to in section
222 was served during the relevant period.

(3) In this Part of this Schedule, the “relevant period” is the period which—

(a) begins with 1 March 2020, and

(b) ends with 30 June 2020 or one month after the coming into force of this Schedule, whichever is the
later.

(4) This paragraph is to be regarded as having come into force on 27 April 2020.

PART 2
RESTRICTION ON WINDING-UP PETITIONS AND ORDERS

Restriction on winding-up petitions: registered companies

2 (1) A creditor may not during the relevant period [27.4.20 to 30.6.20 or if later, 1 month post
commencement of this new law: see para. 21(1)] present a petition under section 124 of the 1986 Act
for the winding up of a registered company on a ground specified in section 123(1)(a) to (d) of that
Act [company’s deemed inability to pay its debts by virtue of (a) a statutory demand or (b) unsatisfied
execution issued on a judgment or (c) as applicable in Scotland or (d) as applicable in Northern Ireland]
(“the relevant ground”), unless the condition in sub-paragraph (2) is met.

(2) The condition referred to in sub-paragraph (1) is that the creditor has reasonable grounds for
believing that—

(a) coronavirus has not had a financial effect on the company, or

(b) the facts by reference to which the relevant ground applies would have arisen even if coronavirus
had not had a financial effect on the company.

(3) A creditor may not during the relevant period [27.4.20 to 30.6.20 or if later, 1 month post
commencement of this new law: see para. 21(1)] present a petition under section 124 of the 1986 Act
for the winding up of a registered company on the ground specified in section 123(1)(e) [company’s
deemed inability to pay its debts by virtue of proof to the court’s satisfaction that it is unable to pay its
debts as they fall due] or (2) [company’s deemed inability to pay its debts by virtue of proof to the
court’s satisfaction of its balance sheet insolvency] of that Act (“the relevant ground”), unless the
condition in sub-paragraph (4) is met.

(4) The condition referred to in sub-paragraph (3) is that the creditor has reasonable grounds for
believing that—

(a) coronavirus has not had a financial effect on the company, or

(b) the relevant ground would apply even if coronavirus had not had a financial effect on the company.



Restriction on winding-up petitions: unregistered companies

3 (1) A creditor may not during the relevant period present a petition under section 124 of the 1986
Act for the winding up of an unregistered company on a ground specified in section 222, 223 or
224(1)(a) to (c) of that Act (“the relevant ground”), unless the condition in sub-paragraph (2) is met.

(2) The condition referred to in sub-paragraph (1) is that the creditor has reasonable grounds for
believing that—

(a) coronavirus has not had a financial effect on the company, or

(b) the facts by reference to which the relevant ground applies would have arisen even if coronavirus
had not had a financial effect on the company.

(3) A creditor may not during the relevant period present a petition under section 124 of the 1986 Act
for the winding up of an unregistered company on the ground specified in section 224(1)(d) or (2) of
that Act (“the relevant ground”), unless the condition in sub-paragraph (4) is met.

(4) The condition referred to in sub-paragraph (3) is that the creditor has reasonable grounds for
believing that—

(a) coronavirus has not had a financial effect on the company, or

(b) the relevant ground would apply even if coronavirus had not had a financial effect on the company.

(5) This paragraph is to be regarded as having come into force on 27 April 2020.

Restriction on winding-up petitions: petitions made before commencement

4 (1) This paragraph applies where a creditor presents a petition under section 124 of the 1986 Act—
(a) on or after 27 April 2020, but

(b) before the day on which this Schedule comes into force.

(2) If the court to which the petition is presented is satisfied that the creditor presented it without the
condition in paragraph 2(2) or (4) or paragraph 3(2) or (4) (as the case may be) being met, the court
may make such order as it thinks appropriate to restore the position to what it would have been if the
petition had not been presented.

(3) If it appears to the official receiver or, in Scotland, the interim liquidator that the person who
presented the petition did so without the condition in paragraph 2(2) or (4) or paragraph 3(2) or (4)
(as the case may be) being met, the official receiver or interim liquidator must refer the matter to the
court to determine whether to make an order under sub-paragraph (2).

(4) For the purposes of the 2016 Insolvency Rules or Rules of Court in Scotland, a reference under sub-
paragraph (3) is to be treated as if it were an application under section 147 of the 1986 Act.

Restriction on winding-up orders: registered companies

5 (1) This paragraph applies where—

(a) a creditor presents a petition for the winding up of a registered company under section 124 of the
1986 Act in the relevant period [27.4.20 to 30.6.20 or if later, 1 month post commencement of this
new law: see para. 21(1)],

(b) the company is deemed unable to pay its debts on a ground specified in section 123(1) or (2) of
that Act, and

(c) it appears to the court that coronavirus had a financial effect on the company before the
presentation of the petition.

(2) The court may wind the company up under section 122(1)(f) of the 1986 Act [on the ground that
it is unable to pay its debts] on a ground specified in section 123(1)(a) to (d) of that Act only if the
court is satisfied that the facts by reference to which that ground applies would have arisen even if
coronavirus had not had a financial effect on the company.

(3) The court may wind the company up under section 122(1)(f) of the 1986 Act on the ground specified
in section 123(1)(e) or (2) of that Act only if the court is satisfied that the ground would apply even if
coronavirus had not had a financial effect on the company.

(4) This paragraph is to be regarded as having come into force on 27 April 2020.



Restriction on winding-up orders: unregistered companies

6 (1) This paragraph applies where—

(a) a creditor presents a petition for the winding up of an unregistered company under section 124 of
the 1986 Act in the relevant period,

(b) the company is deemed unable to pay its debts on a ground specified in section 222, 223 or 224 of
that Act, and

(c) it appears to the court that coronavirus had a financial effect on the company before the
presentation of the petition.

(2) The court may wind the company up under section 221(5)(b) of the 1986 Act on a ground specified
in section 222, 223 or 224(1)(a) to (c) of that Act only if the court is satisfied that the facts by reference
to which that ground applies would have arisen even if coronavirus had not had a financial effect on
the company.

(3) The court may wind the company up under section 221(5)(b) of the 1986 Act on the ground
specified in section 224(1)(d) or (2) of that Act only if the court is satisfied that the ground would apply
even if coronavirus had not had a financial effect on the company.

(4) This paragraph is to be regarded as having come into force on 27 April 2020.

Restriction on winding-up orders: orders made before commencement

7 (1) This paragraph applies where—

(a) a court makes an order under section 122(1)(f) [winding the company up on the ground that it is
unable to pay its debts] or 221(5)(b) of the 1986 Act on or after 27 April 2020 but before the day on
which this Schedule comes into force, and

(b) the order was not one which the court would have made had paragraphs 5 and 6 been in force at
the time.

(2) The court is to be regarded as having had no power to make the order (and, accordingly, the order
is to be regarded as void).

(3) Neither the official receiver nor the liquidator or provisional liquidator is liable in any civil or criminal
proceedings for anything done pursuant to the order.

(4) The court may give such directions to the official receiver, liquidator or provisional liquidator as it
thinks fit for the purpose of restoring the company to which the order relates to the position it was in
immediately before the petition was presented.

(5) If at any time it appears to the official receiver or, in Scotland, the interim liquidator that—

(a) an order made by the court under section 122(1)(f) or 221(5)(b) of the 1986 Act is void by virtue
of sub-paragraph (2), and

(b) it might be appropriate for the court to give directions under subparagraph (4),

the official receiver or interim liquidator must refer the matter to the court to determine whether to
give such directions.

(6) For the purposes of the 2016 Insolvency Rules or Rules of Court in Scotland, a reference under sub-
paragraph (5) is to be treated as if it were an application under section 147 of the 1986 Act.

Modifications of 1986 Act

8 (1) Paragraphs 9 to 18 apply where—

(a) a creditor presents a petition under section 124 of the 1986 Act during the relevant period in relation
to a registered or unregistered company, and

(b) the court to which it is presented makes an order under section 122(1)(f) or 221(5)(b) of that Act
(“the winding-up order”).

(2) Paragraphs 9 to 18 are to be regarded as having come into force on 27 April 2020.



9 If the winding up would by virtue of section 129(2) of the 1986 Act be deemed to commence at the
time of the presentation of the petition, the winding up is instead for the purposes of that Act to be
deemed to commence on the making of the winding-up order.

10 In section 74 of the 1986 Act (liability as contributories of present and past members), subsection
(2)(a) has effect as if the reference to one year or more before the commencement of the winding up
were to—

(a) one year or more before the day on which the petition was presented, or

(b) if the winding-up order was made more than 6 months after the day on which the petition was
presented, 18 months or more before the day on which the winding-up order was made.

11 In section 206 of the 1986 Act (fraud etc in anticipation of winding up), subsection (1) has effect as
if the reference to 12 months immediately preceding the commencement of the winding up were to a
period which—

(a) begins with whichever is the later of—

(i) the day 12 months before the day on which the petition was presented, and

(i) the day 18 months before the day on which the winding-up order was made, and

(b) ends with the day on which the winding-up order was made.

12 In section 207 of the 1986 Act (transactions in fraud of creditors), subsection (2)(a) has effect as if
the reference to conduct occurring more than 5 years before the commencement of the winding up
were to conduct occurring—

(a) more than 5 years before the day on which the petition was presented, or

(b) if the winding-up order was made more than 6 months after the day on which the petition was
presented, more than 5 years and 6 months before the day on which the winding-up order was made.

13 In section 208 of the 1986 Act (misconduct in course of winding up), subsection (2) has effect as if
the reference to 12 months immediately preceding the commencement of the winding up were to a
period which—

(a) begins with whichever is the later of—

(i) the day 12 months before the day on which the petition was presented, and

(ii) the day 18 months before the day on which the winding-up order was made, and

(b) ends with the day on which the winding-up order was made.

14 (1) Section 214A of the 1986 Act (as inserted for the purposes of limited liability partnerships by the
Limited Liability Partnership Regulations 2001 (S.1.2001/1090) and the Limited Liability Partnership
(Scotland) Regulations 2001 (S.S.1. 2001/128)) has effect as follows.

(2) Subsection (2) has effect as if the reference to 2 years ending with the commencement of the
winding up were to a period which—

(a) begins with whichever is the later of—

(i) the day 2 years before the day on which the petition was presented, and

(i) the day 2 years and 6 months before the day on which the winding-up order was made, and

(b) ends with the day on which the winding-up order was made.

15 (1) Section 240 of the 1986 Act (definition of “relevant time”) has effect as follows.

(2) Subsection (1)(a) has effect as if the reference to the period of 2 years ending with the onset of
insolvency were to the period which—

(a) begins with whichever is the later of—

(i) the day 2 years before the day on which the petition was presented, and

(i) the day 2 years and 6 months before the day on which the winding-up order was made, and

(b) ends with the day on which the winding-up order was made.

(3) Subsection (1)(b) has effect as if the reference to the period of 6 months ending with the onset of
insolvency were to the period which—

(a) begins with whichever is the later of—

(i) the day 6 months before the day on which the petition was presented, and

(i) the day 12 months before the day on which the winding-up order was made, and

(b) ends with the day on which the winding-up order was made.



16 (1) Section 242 of the 1986 Act (gratuitous alienations (Scotland)) has effect as follows.

(2) Subsection (3)(a) has effect as if the reference to a day not earlier than 5 years before the date on
which the winding up of the company commences were to—

(a) a day not earlier than 5 years before the day on which the petition was presented, or

(b) if the winding-up order was made more than 6 months after the day on which the petition was
presented, a day not more than 5 years and 6 months before the day on which the winding-up order
was made.

(3) Subsection (3)(b) has effect as if the reference to a day not earlier than 2 years before the date on
which the winding up of the company commences were to—

(a) a day not earlier than 2 years before the day on which the petition was presented, or

(b) if the winding-up order was made more than 6 months after the day on which the petition was
presented, a day not more than 2 years and 6 months before the day on which the winding-up order
was made.

17 In section 243 of the 1986 Act (unfair preferences (Scotland)), subsection (1) has effect as if the
reference to a preference created not earlier than 6 months before the commencement of the winding
up were to a preference created—

(a) not earlier than 6 months before the day on which the petition was presented, or

(b) if the winding-up order was made more than 6 months after the day on which the petition was
presented, not earlier than 12 months before the day on which the winding-up order was made.

18 (1) Section 245 of the 1986 Act (avoidance of certain floating charges) has effect as follows.

(2) Subsection (3)(a) has effect as if the reference to the period of 2 years ending with the onset of
insolvency were to the period which—

(a) begins with whichever is the later of—

(i) the day 2 years before the day on which the petition was presented, and

(ii) the day 2 years and 6 months before the day on which the winding-up order was made, and

(b) ends with the day on which the winding-up order was made.

(3) Subsection (3)(b) has effect as if the reference to the period of 12 months ending with the onset
of insolvency were to the period which—

(a) begins with whichever is the later of—

(i) the day 12 months before the day on which the petition was presented, and

(ii) the day 18 months before the day on which the winding-up order was made, and

(b) ends with the day on which the winding-up order was made.

Modification of Insolvency Rules and Rules of Court

19 (1) This paragraph applies in relation to a petition which is presented in England and Wales by a
creditor under section 124 of the 1986 Act—

(a) on or after the day on which this Schedule comes into force, but

(b) before the end of the relevant period [30.6.20 or if later, 1 month post commencement of this new
law: see para. 21(1)].

(2) Any provision of the 2016 Insolvency Rules which requires or permits (or authorises the court to
require or permit) notice, publication or advertisement of the petition does not apply until such time as
the court has made a determination in relation to the question of whether it is likely that the court will
be able to make an order under section 122(1)(f) [winding the company up on the ground that it is
unable to pay its debts] or 221(5)(b) of the 1986 Act.

(3) Rule 7.5(1) of the 2016 Insolvency Rules (contents of winding-up petition) has effect as if it also
required the petition to contain a statement that the petitioner considers that the condition described
in paragraph 2(2) or (4) or 3(2) or (4) of this Schedule (as the case may be) is met.

(4) In Rule 12.39 of the 2016 Insolvency Rules (the court file), the rights referred to in paragraphs (3)
to (5) of that Rule are not exercisable without the permission of the court until such time as the court
has made the determination referred to in sub-paragraph (2).

20 (1) This paragraph applies in relation to a petition which is presented in Scotland by a creditor under
section 124 of the 1986 Act—



(a) on or after the day on which this Schedule comes into force, but
(b) before the end of the relevant period.

(2) Any provision of Rules of Court which requires or permits (or authorises the court to require or
permit) notice, publication, advertisement or inspection of the petition or proceedings does not apply
until such time as the court has made a determination in relation to the question of whether it is likely
that the court will be able to make an order under section 122(1)(f) or 221(5)(b) of the 1986 Act.

(3) The court may by order in any case disapply sub-paragraph (2), so far as relating to inspection of
the petition or proceedings, to any extent.

(4) Rules of Court in Scotland have effect as if they required the petition to contain an averment that
the petitioner considers that the condition described in paragraph 2(2) or (4) or 3(2) or (4) of this
Schedule (as the case may be) is met.

Interpretation

21 (1) In this Part of this Schedule, “relevant period” means the period which—

(a) begins with 27 April 2020, and

(b) ends with 30 June 2020 or one month after the coming into force of this Schedule, whichever is the
later.

(2) For the purposes of this Part of this Schedule, references to a petition presented by a creditor—
(a) do not include a petition presented by one or more creditors together with one or more other
persons, but

(b) subject to that, do include a petition presented by more than one creditor (in which case the
condition referred to in paragraph 3(2) or (4) or 4(2) or (4) must be met in relation to each creditor
presenting the petition).

(3) For the purposes of this Part of this Schedule—

“the 2016 Insolvency Rules” means the Insolvency (England and Wales) Rules 2016 (S.I. 2016/1024);
“coronavirus” means severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2);

coronavirus has a “financial effect” on a company if (and only if) the company’s financial position
worsens in consequence of, or for reasons relating to, coronavirus;

“interim liquidator” means a person appointed under section 138(1) of the 1986 Act.

PART 3
GENERAL

22 In this Schedule—

“the 1986 Act” means the Insolvency Act 1986;

“registered company” means a company registered under the Companies Act 2006 in England and
Wales or Scotland;

“unregistered company” has the same meaning as in Part 5 of the 1986 Act.

23 (1) The provisions of this Schedule, so far as relating to registered companies, have effect as if they
were included in Part 4 of the 1986 Act.

(2) Sub-paragraph (1) does not apply in relation to paragraph 19 or 20 (modification of insolvency
rules).

(3) In the application of the provisions of this Schedule to charitable incorporated organisations (by
virtue of sub-paragraph (1) and paragraph 1 of Schedule 1 to the Charitable Incorporated Organisations
(Insolvency and Dissolution) Regulations 2012 (S.I. 2012/3013)) references to section 122(1)(f) of the
1986 Act are to be taken as references to section 122(1)(c) of that Act (as inserted by that Schedule
for the purposes of those organisations).



